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MEM)RANDtJM RE W\Tl'ERS NUMBERED 4, 5, 7, 8, 9, 10, 12, 17, 19, 

21, 22,~ 29, 30, 31, 32, 34, 35, 37, 38, 41. 

Matters Raised with Counsel Assisting but not Drawn as Specific 

Allegations in Precise Terms. 

This merorandurn deals with 21 matters which in the opinion of 

those assisting the camri.ssion could not or, after 

investigation, did not give rise to a prima facie case of 

misbehaviour within the meaning of Section 72 of the 

Constitution. It is therefore proposed that these matters not 

be drawn as specific allegations in precise terms and that 

there be no further inquiry into them. 

Matter No.4 - Sala 

'Ibis matter involves an allegation that the Judge, whilst 

Attorney~eral, wrongfully or illlproperly ordered the return 

to one Raioon Sala of a passport and his release fran custody. 

All the relevant Departmental files have been examined as also 

has been the official report of Mr A.C. Menzies. 
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The available evidence supports the conclusion of Mr Menzies 

that there was no evidence of any inq>ropriety on the Judge's 

part. While it is true to say that there was roan for 

disagreenent about the directions given by the Judge and that 

the Australian Federal Police objected to the oourse taken, the 

action by the Judge oould not constitute misbehaviour within 

the meaning of Section 72 of the Constitution. We recx:mnend 

that the matter be taken no further. 

Matter No.5 - Saffron surveillance 

This matter oonsisted of an allegation that the Judge, whilst 

Attorney-<;eneral and Minister for Olstans and Excise, directed 

that Olstans surveillance of Mr A.G. Saffron be downgraded. 

'll'le gravamen of the a::mplaint was that the Judge had exercised 

his Ministerial p<:Mers for an improper purpose. 

'lhis matter was the subject. of a Report of Pennanent Heads on 

Allegations in the National Times of 10 August 1984. That 

Report pointed out, as an examination of the files of the 

relevant agencies oonfinns to be the case, that apart fran one 

docunent entitled "Note for File" prepared by a Sergeant Martin 



3 

on 30 January 1975 there was no reoord of any Ministerial 

direction or involvernent in the matter. That note for file 

attributed to a Kevin Wilson the statement that the A-G had 

directed that Saffron was not to receive a baggage search. 

When intervi~ by the Pennanent Beads Crnmittee, Mr Wilson 

said that in all his dealings with the 

matter he believed that the direction came fran the 

Catptroller-General. The conclusions of the Report of 

Pennanent Heads appear at paras 45 and 46. Those conclusions 

were that the decision to reduce the CUstans surveillance of 

Saffron to providing advice and travel details was reasonable 

and appropriate and that it was more probable than not that the 

decision to vary the surveillance of Saffron was made by the 

then Corrptroller-General. '.Ihl.s, it was concluded, did not rule 

out the possibility that the Minister spoke to the 

Catptroller-General who may have reflected the Minister's views 

when speaking to a Mr O'Connor, the officer in the Department 

who passed on the direct.ions to the police. 

It is recx::mnended that the Crnmission proceed in accordance 

with Section 5(1) of the Parliamentary camtl.ssion of Ingui.rY 

Act and, having regard to the conclusions of the Pennanent 

Heads Inquiry, take the matter no further. 
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Matter No.7 - Ethiopian Airlines 

'Ibis matter was the subject of questions in the Senate in late 

1974 and 1975. '!he oontention was that the Judge, whilst 

Attorney-General, behaved improperly by accepting free or 

d.isoounted overseas air travel as a result of his wife's 

employment with Ethiopian Airlines. Investigation revealed 

nothing unproper in the appointment of Mrs. Murphy as a public 

relations oonsultant nor in the fact that in lieu of salary she 

aCXIl,lired and exercised entitlanents to free or disoounted 

travel for herself and her family. 

Whatever view one may take as to the propriety of a law officer 

accepting free or disoounted travel in the circumstances set 

out above, the facts disclosed oould not, in our view, aIOC>unt 

to misbehaviour within the meaning of Section 72 of the 

Constitution and acoordingly we reccmnend the matter be taken 

no further. 

Matters No.8 and 30 Mrs Murphy's diamond; Quartennaine - Moll 

tax evasion. 

'lhese matters were the subject, in late 1984, of questions in 
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of misbehaviour within the meaning of Section 72 of the 

Constitution and we reccmnend that the matters be taken no 

further. 

Matter No.9 - Soviet espionage 

'lwo individuals jointly made the claim that the Judge was a 

Soviet spy and a member of a Soviet spy ring operating in 

Canberra. This allegation was supp:>rted by no evidence 

whatever and rested in mere assertion of a purely speculative 

kind. 

We reccmnend that the Ccmn:ission should make no inquiry into 

this matter. 

Matter No.lo - Stephen Bazley 

Infonnation was given to those assisting the carmission that 

Stephen Bazley had alleged criminal conduct on the part of the 

Judge. The allegation was made in a taped interview with a 

member of the Australian Federal Police and was that the Judge 

wanted Bazley to "knock out" George Freeman. Bazley said that 

the request had been passed on to him by a named barrister on 

an occasion when, according to Bazley, he and the barrister 

went to the Judge's bane in Sydney. 
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Matter No.12 - Illegal i.mnigration 

It was alleged that the Judge had been involved in an 

organisation for the illegal i.mnigration into Australia of 

Filipinos and Koreans. It was not made clear in the allegation 

whether the conduct was said to have taken place before or 

after the Judge's appointment to the High Court. No evidence 

was provided in SUJ;.PC>rt of the allegation. 

Those assisting the Ccrrmission asked the Department of 

Inmigration for all its files relevant to the allegation. 

Examination of the files provided to the Ccrrmission revealed 

nothing to support the allegation; neither did inquiries made 

of the New South Wales Police which had made sane 

investigations into the question of the involvement of Ryan or 

Saffron in such a schane. 

'Ihere being no material which might amount to prim:t facie 

evidence of misbehaviour within the meaning of Section 72 of 

the Constitution we recarrnend the matter be taken no further. 
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Matter No.17 - Non-disclosure of dinner party 

'!his matter involved an assertion that the Judge should have 

ocrne forward to reveal the fact that he had been present at a 

dinner attended by Messrs Ryan, Farquhar and Wood once it was 

alleged that there was a conspiracy between Ryan, Farquhar and 

Wood. It was not suggested that what occurred at the dinner 

was connected with the alleged conspiracy; neither was there 

evidence of a public denial by any of Messrs Ryan, Farquhar and 

Wood of the fact that they knew each other. 

In the absence of such suggestion or denial there would be no 

impropriety in the Judge not cx:rning forward to disclose the 

knowledge that he had of such an association. The absence of 

action by the Judge could not constitute misbehaviour within 

the meaning of Section 7 2 and we reccmnend that the camri.ssion 

should do no IrOre than note that the claim was made. 

Matter No.19 - Paris 'Iheatre reference, Matter No. 21 - Lusher 

reference, Matter No.22 - Pinball machines reference 

These matters came to the notice of the camdssion by way of 
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Matter No.28 - Statement after trial 

'!his matter was referred to in the House of Representatives 

(see pages 3447-8 of House of Representatives Hansard of 8 May 

1986). 

It was suggested that the Judge's ccmnents, made imnediately 

after his aa::iuittal, that the trial was politically notivated 

constituted misbehaviour. 

We sul:mit that the conduct alleged cx,uld not on any vieW 

constitute misbehaviour within the meaning of Section 72 of the 

Constitution and that the Carmission should merely note that 

the matter was brought to its attention. 

Matter No.29 - Steiwart letter 

This matter was ref erred to in the House of Representatives 

(see p. 3448 of the House of Representatives Hansard of 8 May 

1986). 

Mr. Justice Stewart, in the course of the Royal Ccmni.ssion of 
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Inquiry into Alleged Telephone Interceptions, sent a letter to 

the Judge which contained seven questions. The letter was sent 

to the Judge in March 1986 shortly before the Judge was due to 

be re-tried. It was suggested that the Judge's failure to 

respond to that letter constituted misbehaviour. 

'llle view has been eJ<pressed (Shetreet, Judges on Trial, p 371) 

that the invocation by a judge of the right to rana.in silent 

"was an indication that his conscience was not clear and he had 

sanething to conceal. Such a judge oould not properly continue 

to perform his judicial functions without a cloud of 

suspicion." Nevertheless, we sul:mit that in the particular 

circumstances of this case the oonduct alleged did not 

constitute misbehaviour within the meaning of Section 72 of the 

Constitution and that the Ccmnission should merely note that 

the matter was brought to its attention. 

Matter No.31 - Public Housing for Miss f.brosi 

It was alleged that in 197 4 the J\Xlge requested the Minister 

for the capital Terri to:ry to arrange for Miss f.brosi to be 

given priority in the provision of public housing. 
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We sul:mi t that the conduct alleged could not on any view 

constitute misbehaviour within the meaning of Section 72 of the 

Constitution and that the Ccmn:ission should merely note that 

the matter was brought to its attention. 

Matter No.32 - Connor view of the Briese matter 

(See attached meoorandllll of M. Weinberg and A. Robertson dated 

16 July 1986). 

Matter No.34 - Wood shares 

'Ibis matter consisted of an allegation that in the late 1960s 

the Judge, whilst a Senator, was given a large parcel of shares 

by another Senator, Senator Wood. 'lhe inference the Ccmn:ission 

was asked to draw was that there was Sat1ething improper in the 

transaction. 

'llle allegation was supported by no evidence whatever. As the 

fonner Senator who allegedly gave the Judge the shares is now 

dead and the shares cannot be identified, we recaimend that the 

camri.ssion should do no irore than note that the claim was made. 
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Matter No.35 - Soliciting a bribe 

It was alleged that in 1972 or 1973 the Judge, whilst Minister 

for CUstans and Excise, solicited a bribe fran Trevor Reginald 

Williams. Williams was at the time involved in defending a 

custans prosecution and he asserted that the Judge offered to 

"fix up" the charges in return for the payment of $2000.00. 

Williams was interviewed but the facts as related by him did 

not, in the view of those assisting the Ccmnission, provide any 

evidence to support the claim. 

There being no material which might aioount to prima facie 

evidence of misbehaviour within the meaning of Section 72 of 

the Constitution we reoc:mnend the matter be taken no further. 

Matter No.37 - Direction concerning importation of pornography 

There were two allegations concerning the same conduct of the 

Judge whilst he was Attorney-General and Minister for CUstans 

and Excise. 
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It was noted in the Minutes of the neeting in June 1973 that 

the Attorney-General agreed that it ~uld be necessary to 

CX1npranise in the implementation of policy in order to meet the 

requirements of the current law. 

'Ille direction was oontinued until the mrendrrents to the 

legislation were made in February 1984. 

We sul:mit that there is no conduct disclosed which oould am::>unt 

to misbehaviour within the meaning of Section 72 of the 

Constitution. We recx:mnend that the matter be taken no further. 

Matter No.38 - Dissenting judgments 

A citizen alleged that the Judge through "oontinued persistence 

in dissenting for whatever reason, can engender towards him 

such disrespect as to rank his performance to be that of proved 

misbehaviour". 

We sul:mi t that the conduct -alleged could not on any view 

constitute misbehaviour within the meaning of Section 72 of the 

Constitution. and that the carmission make no inquiry into this 

matter. 
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Matter No.41 - CO'rrrent of Judge oonceming Chamberlain cxmnittal 

In answer to questions put to rum in cross-examination during 

the Judge's second trial, Mr Briese SM gave evidence that the 

Judge had ccmnented on the Olamberlain case. 'l'he oontext of 

the ccmnent was that a seoond ooroner had, that day or 

recently, decided to cx.mnit Mr and Mrs Chamberlain for trial on 

charges relating to the death of their daughter. The Judge I s 

ranark was to the effect that the decision by the Coroner was 

astonishing. 

It was suggested that this oonduct by the Judge might arrount to 

misbehaviour in that it was a cx.mrent upon a matter which 

might, as it did, care before the Judge in his judicial 

capacity: it was therefore, so it was said, inproper for the 

Judge to make known to Mr Briese his view of the decision to 

ocmnit for trial. 

We sul::m.i.t that the Chamberlain case was a matter of general 

notoriety and discussion, that the Judge's ccmnents were very 
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general in their terms and that therefore the Judge's conduct 

oould not anount to misbehaviour within the meaning of 

Secti on 72. We recxmnend that the matter be taken no further. 

M. Weinberg 

P. Shazp 

21 August 1986 
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to oonsider "whether the oonduct. to which those char9es 

related" was misbehaviour. We consi der that the camci.ssion is 

not E!TlpCMered to consider the Connor view of the Bri ese matter 

except to the extent that it considers it necessary to do so 

for the proper examination of other issues arising in the 

course of the inquiry. We recxmnend that Allegation No 32 not 

proceed. 

16 July 1986 



   

        



\ 

AL_LEGATION NO. 28 - THE MURPHY ALLEGATIONS RE. POLITICAL 

N~TURE OF HIS TRIAL 

It appears that the Judge engaged in an emotional outburst at 
the conclusion of his trial alleging that the proceedings 

brought against him had been politically motivated. It was 

suggested in Parliament that this conduct on the part of the 

Judge might amount to misbehaviour. We have considered the 
matter, but we do not believe that this matter can give rise to 

an allegation against the Judge of conduct which could amount to 

misbehaviour in the relevant sense. The Judge ha s not attacked 

anything d one by the Judge who presided ouer his trial. Nor has 

he attacked the Jury. He has merely suggested that the Director 

of Public Prosecutions brought these proceedings for political 
purposes . There would be many in the community who would agree, 

at least in the light of the OPP' s own guidelines as regards 

prosecuting public figures. There seems to be nothing whatever 

improper (i n the necessary sense) about the Judge's outburst. 

0023M 




